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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR:: TEZPUR 

 
Sessions Case No. 188 of 2015 

 
Under section 302 I.P.C 

(Arising out of G.R. Case No. 1168 of 2015) 
 

State of Assam 
-Vs- 

          Bishnu Basumatary    ... Accused 
 

Present 
Ms. A. Ajitsaria, AJS, 

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
 

Date of Evidence : 30.07.2015, 27.08.2015, 22.09.2015 
Date of Argument : 6.10.15, 31.10.2015 
Date of Judgment : 13.11.2015 
 
For the State     : Sri Khemraj Adhikary, Addl. Public Prosecutor 
For the Accused : Sri R.R Kalita, Legal Aid Counsel 
 

 
J U D G M E N T 

 
 

1. The prosecution case, in a nutshell, is that, the village headman, Sri 

Biren Basumatary lodged an FIR on 23.05.2015 stating, inter alia, that  on 

22.05.2015 at 7:30 PM Tinku Basumatary after consuming alcohol, assaulted 

his father Sri Bishnu Basumatary and in the quarrel which ensued, Tinku 

Basumatary died. It was further stated that the accused Bishnu had to inflict 

blow on Tinku, in self defence. The same was registered as Thelamara PS 

Case No. 29/2015 u/s 302 IPC. 

  
2. After due investigation, charge-sheet was submitted against the 

accused person, namely, Bishnu Basumatary under section 302 IPC.  

 
3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of 

Sessions for trial by the Judicial Magistrate 1st Class, Tezpur.  
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4. After hearing both sides and on perusal of the police report furnished 

u/s 173 of the Cr.P.C, formal charge u/s 302 IPC was framed, read over and 

explained to the accused to which he pleaded not guilty and claimed to be 

tried. Hence, this trial.  

 

5. In support of the case, the prosecution examined five witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was 

examined u/s 313 of the Cr.P.C. 

 

POINTS FOR THE DETERMINATION 

 

Whether on 22.02.2015, the accused person committed murder intentionally 

or knowingly causing the death of Tinku Basumatary ? 

 

 

7. I have carefully examined the evidence on record and heard 

arguments of both sides.  

 

DECISION  AND REASONS THEREOF 

 

8. PW 1, Dr.  Biswajit Hazarika deposed that on 23.5.2015 he conducted 

post mortem on the body of Tinku Basumatary, in connection with Thelamara 

P.S Case No. 29 of 2015 and found rigor mortis to be present. PW 1 detected 

the following injuries on the dead body of Tinku Basumatary: (i) Lacerated 

wound in the lateral side of left eyebrow of approx 2 inch x ½ inch x bone 

depth. (ii)Lacerated wound in the left ear pinna (iii) Lacerated wound in the 

left temporal region of 2 inch x ½ inch x bone deep with depressed fracture of 

left frontal and temporary bone. PW 1 stated that haematomas was seen in 

the sub areolar tissue in the left side of the scalp. Membranes of brains were 

lacerated at left frontal and temporal region, Sub dural haematoma was 
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present at temporal region. PW 1 further stated that all the injuries were ante-

mortem in nature. PW 1 opined that the cause of death was due to shock and 

haemorrhage as a result of head injury. PW 1 stated that injury No. (iii) was 

sufficient in the ordinary course of nature to cause death. PW 1 exhibited the 

Post Mortem Report as Ext. 1. 

 

9. In cross examination, PW 1 stated that he did not find any sign of 

alcohol in the dead body and, as such, he had not written about the same in 

the post mortem report. PW 1 stated that the injury sustained as described by 

him could be sustained if one falls from a height. PW 1 denied the suggestion 

that the injury could also be sustained by dashing on hard surface. PW 1 

stated that the injury was on the left side, not on the back or front. PW 1 

denied the suggestion that the person under examination was intoxicated but 

he had not mentioned the same in the report. 

 

10. PW 2, Sri Someswar Basumatary stated that on the day of occurrence 

he heard from the villagers that there was a quarrel between the accused and 

his son and hearing the same he went to the house of the accused and saw 

Tinku lying dead in the compound. PW 2 stated that he heard that there was 

a quarrel between the accused and Tinku and that the accused hit Tinku with 

a bamboo. PW 2 stated that he informed the police, they came seized the 

bamboo lathi (M. Ext. 1) vide seizure list (Ext. 2), and conducted Inquest (Ext. 

3) on the dead body of the deceased.  

 

11. In cross examination, PW 2 stated that Tinku always used to consume 

alcohol and beat his family members, the villagers and that he too used to be 

beaten by the villagers. PW 2 stated that he could not say whether on the date 

of occurrence Tinku was beaten by villagers. PW 2 denied the suggestion that he 

had not stated before the police that there was quarrel between the accused 

and the deceased. PW 2 denied the suggestion that he stated before the IO that 

“ at about 7.30 Pm Tinku came drunk and tried to kill Bishnu with a dah, there 

was pushing by Bishnu for self defence, somehow Tinku was injured on the head 
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with the bamboo lathi and he fell and died.”  PW 2 stated that he could not say 

whether Tinku died by falling on bamboo lathi or by being hit by someone. 

 

12. PW 3, Aman Basumatary stated that on the date of occurrence, 

Maniram Basumatary informed him over phone that there was a quarrel in the 

house of Bishnu, which was about 2 phalang away from his house. PW 3 

stated that he saw Tinku lying dead in the compound, then he went to the 

house of gaon bura Biren and informed him about the same and both 

returned to the house of the accused. PW 3 stated that Tinku always used to 

quarrel at home after consuming alcohol.  

 

13. In cross examination, PW 3 stated that police brought the lathi from the 

compound of the house of accused. PW 3 stated that first time he had not gone 

to the place of occurrence, he had seen Tinku lying in the compound and there 

were some female neighbours. PW 3 stated that he could not say how Tinku fell 

and who was there when he so fell. PW 3 further stated that Tinku always used 

to consume alcohol and used to be beaten by the villagers. He was also in 

judicial custody too. PW 3 stated that he could not say whether on the date of 

occurrence Tinku had entered into quarrel with anyone and was beaten by 

villagers and as to how he died. 

 

14. PW 4, Sri Bakaram Boro stated that he hearing commotion in the 

house of the accused, he went there and saw Tinku lying dead in the 

compound. PW 4 stated that police was there when he went to the place of 

occurrence and on being asked to lift the dead body on the vehicle, he lifted 

the same and the dead body was taken away. 

 

15. In cross examination, PW 4 stated that Tinku used to quarrel with 

everyone in a drunken condition.  

 

16. PW 5, SI Tankeswar Bhuyan deposed that on 22.5.2015 he received 

an information that there was quarrel in the house of Bishnu Basumatary of 
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Sengaholoi village and accordingly GDE No.417 (Ext. 4) was recorded by him 

and police staff sent to the place of occurrence. PW 5 stated that police went 

to the place of occurrence and prepared sketch map (Ext. 5), Inquest (Ext. 3) 

was conducted on the dead body of Tinku Basumatary, a bamboo lathi (M. 

Ext. 1) was seized vide Seizure List (Ext. 2) and thereafter the dead body was 

sent for post mortem vide dead body challan Ext (6). PW 5 stated that the 

Gaon Bura, Biren Basumatary had lodged an FIR (Ext. 7) with regard to the 

occurrence and the same was registered as Thelemara PS Case No. 29/15 u/s 

302 IPC. PW 5 further stated that on completion of investigation, chargesheet 

(Ext. 8) was submitted by him against the accused. 

 

17. In cross examination, PW 5 stated that he could not say from where 

the bamboo lathi was given to him nor could he say whether the said lathi 

was used in the occurrence. PW 5 stated that Someswar Basumatary did not 

state before him that there was “quarrel” between father and son and that he 

had seen a lathi. 

 

18. In the instant case, the accused is facing trial for having intentionally 

and knowingly caused the death of his son, Tinku. None in fact, saw the 

accused inflict fatal blow on his son, Tinku (since deceased). From the 

evidence of PW 2, PW 3 and PW 4 it is seen that all of them have stated that 

on hearing that there was quarrel they went to the house of the accused and 

found Tinku lying dead in the courtyard. Though in the FIR it has been stated 

that the accused hit a blow in self defence, but the informant has not been 

examined. Though in cross examination of PW 3 it has come on record that 

when PW 3 reached the place of occurrence, there were some women folk 

present, but none of them have been produced as witnesses by the 

prosecution.  Whereas PW 2 heard about the alleged quarrel between the 

accused and the deceased from the villagers, PW 3 heard about the same 

from one Maniram (who is not a witness in the instant case.) PW 4 on the 

other hand reached the place of occurrence after the police and hence, too 

had heard about it from others. 
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19. The defence story as seen from the trend of cross examination is that 

Tinku was an alcoholic and after consuming liquor he used to assault others 

and himself get assaulted. The place of occurrence is the house of the 

accused and the deceased (who were related as father and son), hence the 

probability of the deceased having come home drunk on the date of 

occurrence and having tried to assault his father/the accused cannot be ruled 

out but the said aspect would have to be analysed at length only when the 

prosecution has been able to prove its case beyond reasonable doubt. 

 

20. In the instant case, the circumstance laid before this Court is the 

presence of the accused and his son/the deceased in their house at the time 

to occurrence, a situation of commotion which was heard by others and the 

deceased lying dead in an injured condition.  

 
21. Circumstantial evidence must always be direct evidence, that is, the facts 

from which the existence of fact in issue is to be inferred must be proved by 

direct evidence. In the case at hand, the prosecution has placed on record 

evidence of PW 2, PW 3 and PW 4 who “heard” about the occurrence from 

others, the “others” who actually informed PW 2, 3 and 4 have not been 

produced by the prosecution. Hence, on the instant count alone the prosecution 

fails and the accused, without elaborate discussion, is held to be entitled to be 

acquitted. 

 

22. For the sake of discussion, when the fact that there was no other family 

member in the house of the accused/the deceased and the deceased was found 

lying dead in the courtyard is taken into consideration, the prosecution story of 

the accused having given a blow to his son, may appear to be probable. The 

circumstance under which the accused allegedly gave a blow and as available in 

the FIR, is a pointer to the theory of self defence. During cross examination, PW 

2, 3 and 4 have admitted that the deceased habitually used to consume alcohol, 

enter into quarrel and assault his family and others.  As already held herein 
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above, the circumstance placed on record to show that there indeed was a 

quarrel between the accused and his son and that the accused inflicted a blow 

on his son, is shabby but nevertheless for the sake of argument, even if the 

same is accepted to be true, from the totality of evidence, it appears that the 

alleged blow by the accused, was in order to prevent harm to his own self. 

 

23. It is true that the plea of self defence cannot be based on conjectures, 

surmises and speculation. The prosecution while having failed to lay admissible 

circumstantial evidence, has also not laid down any evidence which shows the 

details of how the occurrence actually took place. Assessing the theory of self 

defence from the bench mark of probability, in the instant case, the human 

probability of an old and aged father trying to preserve himself from the 

onslaught of an alcoholic son (to save his life or from suffering from grevious 

hurt) and in the process giving a bamboo lathi blow which landed on the head of 

his son/Tinku, cannot be ruled out. The circumstance does not indicate that the 

accused exceeded his right, in as much as, the desire of the accused to save his 

life or else himself get eradicated is obvious; the age difference between the 

accused and the deceased, in itself shows that the deceased was much more 

able bodied than the accused; though at the relevant time, his faculties may 

have diminished because of alleged intoxication. It is probable that fear of injury 

and self preservation, was what compelled the accused/a father to attack in self 

defence, lest he would himself have been a prey to his son’s assault.  The 

circumstances if proved, would perhaps demonstrate that the instinct of self 

preservation, can indeed be a dominant instinct. 

 

24. The Hon’ble Supreme Court in a catena of judgments have elucidated the 

principles governing the plea of self defence.  

 
 In Ranveer Singh vs State of MP reported in AIR 2009 SC 1658 
referring to its earlier pronouncements, observed that :  
 
“8. Only question which needs to be considered is the alleged exercise of right 
of private defence. Section 96 IPC provides that nothing is an offence which is 
done in the exercise of the right of private defence. The Section does not 
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define the expression `right of private defence'. It merely indicates that 
nothing is an offence which is done in the exercise of such right. Whether in a 
particular set of circumstances, a person legitimately acted in the exercise of 
the right of private defence is a question of fact to be determined on the facts 
and circumstances of each case. No test in the abstract for determining such a 
question can be laid down. In determining this question of fact, the Court 
must consider all the surrounding circumstances. It is not necessary for the 
accused to plead in so many words that he acted in self-defence. If the 
circumstances show that the right of private defence was legitimately 
exercised, it is open to the Court to consider such a plea. In a given case the 
Court can consider it even if the accused has not taken it, if the same is 
available to be considered from the material on record. Under Section 105 of 
the Indian Evidence Act, 1872 (in short `the Evidence Act'), the burden of 
proof is on the accused, who sets up the plea of self-defence, and, in the 
absence of proof, it is not possible for the Court to presume the truth of the 
plea of self-defence. The Court shall presume the absence of such 
circumstances. It is for the accused to place necessary material on record 
either by himself adducing positive evidence or by eliciting necessary facts 
from the witnesses examined for the prosecution. An accused taking the plea 
of the right of private defence is not necessarily required to call evidence; he 
can establish his plea by reference to circumstances transpiring from the 
prosecution evidence itself.  
 
The question in such a case would be a question of assessing the true effect 
of the prosecution evidence, and not a question of the accused discharging 
any burden. Where the right of private defence is pleaded, the defence must 
be a reasonable and probable version satisfying the Court that the harm 
caused by the accused was necessary for either warding off the attack or for 
forestalling the further reasonable apprehension from the side of the accused. 
The burden of establishing the plea of self-defence is on the accused and the 
burden stands discharged by showing preponderance of probabilities in favour 
of that plea on the basis of the material on record. (See Munshi Ram and Ors. 
v. Delhi Administration (AIR  1968 SC 702), State of Gujarat v. Bai Fatima 
(AIR 1975 SC 1478), State of U.P. v. Mohd. Musheer Khan (AIR 1977 SC 
2226), and Mohinder Pal Jolly v. State of Punjab (AIR 1979 SC 577).  
 
 
Sections 100 to 101 define the extent of the right of private defence of body. 
If a person has a right of private defence of body under Section 97, that right 
extends under Section 100 to causing death if there is reasonable 
apprehension that death or grievous hurt would be the consequence of the 
assault. The oft quoted observation of this Court in Salim Zia v. State of U.P. 
(AIR 1979 SC 391), runs as follows:  
 

"It is true that the burden on an accused person to establish the plea 
of self-defence is not as onerous as the one which lies on the 
prosecution and that, while the prosecution is required to prove its 
case beyond reasonable doubt, the accused need not establish the 
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plea to the hilt and may discharge his onus by establishing a mere 
preponderance of probabilities either by laying basis for that plea in 
the cross-examination of the prosecution witnesses or by adducing 
defence evidence."  

 
The accused need not prove the existence of the right of private defence 
beyond reasonable doubt. It is enough for him to show as in a civil case that 
the preponderance of probabilities is in favour of his plea.  
 
 12………. A plea of right of private defence cannot be based on 
surmises and speculation. While considering whether the right of private 
defence is available to an accused, it is not relevant whether he may have a 
chance to inflict severe and mortal injury on the aggressor. In order to find 
whether the right of private defence is available to an accused, the entire 
incident must be examined with care and viewed in its proper setting. Section 
97 deals with the subject matter of right of private defence. The plea of right 
of self defence may relate to the body or property (i) of the person exercising 
the right; or (ii) of any other person; and the right may be exercised in the 
case of any offence against the body, and in the case of offences of theft, 
robbery, mischief or criminal trespass, and attempts at such offences in 
relation to property. Section 99 lays down the limits of the right of private 
defence. Sections 96 and 98 give a right of private defence against certain 
offences and acts. The right given under Sections 96 to 98 and 100 to 106 is 
controlled by Section 99. To claim a right of private defence extending to 
voluntary causing of death, the accused must show that there were 
circumstances giving rise to reasonable grounds for apprehending that either 
death or grievous hurt would be caused to him. The burden is on the accused 
to show that he had a right of private defence which extended to causing of 
death. Sections 100 and 101, IPC define the limit and extent of right of private 
defence.  
 
 13……... Sections 102 and 105, IPC deal with commencement and 
continuance of the right of private defence of body and property respectively. 
The right commences, as soon as a reasonable apprehension of danger to the 
body arises from an attempt, or threat, to commit the offence, although the 
offence may not have been committed but not until there is that reasonable 
apprehension. The right lasts so long as the reasonable apprehension of the 
danger to the body continues. In Jai Dev. v. State of Punjab (AIR 1963 SC 
612), it was observed that as soon as the cause for reasonable apprehension 
disappears and the threat has either been destroyed or has been put to route, 
there can be no occasion to exercise the right of private defence.  
 
 14……….. In order to find whether right of private defence is available 
or not, the injuries received by the accused, the imminence of threat to his 
safety, the injuries caused by the accused and whether the accused had time 
to have recourse to public authorities are all relevant factors to be considered. 
Similar view was expressed by this Court in Biran Singh v. State of Bihar (AIR 
1975 SC 87). (See: Wassan Singh v. State of Punjab ( 1996) 1 SCC 458, Sekar 
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alias Raja Sekharan v. State represented by Inspector of Police, T.N. (2002 (8) 
SCC 354).  
 
 15…….. As noted in Butta Singh v. The State of Punjab (AIR 1991 SC 
1316), a person who is apprehending death or bodily injury cannot weigh in 
golden scales on the spur of the moment and in the heat of circumstances, 
the number of injuries required to disarm the assailants who were armed with 
weapons. In moments of excitement and disturbed mental equilibrium it is 
often difficult to expect the parties to preserve composure and use exactly 
only so much force in retaliation which is commensurate with the danger 
apprehended to him where assault is imminent by use of force. It would be 
lawful to repel the force in self-defence and the right of private-defence 
commences, as soon as the threat becomes imminent. Such situations have to 
be pragmatically viewed and not with high-powered spectacles or microscopes 
to detect slight or even marginal overstepping. Due weightage has to be given 
to, and hyper technical approach has to be avoided in considering what 
happens on the spur of the moment on the spot and keeping in view normal 
human reaction and conduct, where self- preservation is the paramount 
consideration. But, if the fact situation shows that in the guise of self-
preservation, what really has been done is to assault the original aggressor, 
even after the cause of reasonable apprehension has disappeared, the plea of 
right of private-defence can legitimately be negatived. The Court dealing with 
the plea has to weigh the material to conclude whether the plea is acceptable. 
It is essentially, as noted above, a finding of fact.  
 
 16……….. The right of self-defence is a very valuable right, serving a 
social purpose and should not be construed narrowly. (See Vidhya Singh v. 
State of M.P. (AIR 1971 SC 1857). Situations have to be judged from the 
subjective point of view of the accused concerned in the surrounding 
excitement and confusion of the moment, confronted with a situation of peril 
and not by any microscopic and pedantic scrutiny. In adjudging the question 
as to whether more force than was necessary was used in the prevailing 
circumstances on the spot it would be inappropriate, as held by this Court, to 
adopt tests by detached objectivity which would be so natural in a Court 
room, or that which would seem absolutely necessary to a perfectly cool 
bystander. The person facing a reasonable apprehension of threat to himself 
cannot be expected to modulate his defence step by step with any 
arithmetical exactitude of only that much which is required in the thinking of a 
man in ordinary times or under normal circumstances.  
 
 17……... In the illuminating words of Russel (Russel on Crime, 11th 
Edition Volume I at page 49):  
 

"....a man is justified in resisting by force anyone who manifestly 
intends and endeavours by violence or surprise to commit a known 
felony against either his person, habitation or property. In these cases, 
he is not obliged to retreat, and may not merely resist the attack 
where he stands but may indeed pursue his adversary until the danger 
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is ended and if in a conflict between them he happens to kill his 
attacker, such killing is justifiable."  

 
 18……... The right of private defence is essentially a defensive right 
circumscribed by the governing statute i.e. the IPC, available only when the 
circumstances clearly justify it. It should not be allowed to be pleaded or 
availed as a pretext for a vindictive, aggressive or retributive purpose of 
offence. It is a right of defence, not of retribution, expected to repel unlawful 
aggression and not as retaliatory measure. While providing for exercise of the 
right, care has been taken in IPC not to provide a mechanism whereby an 
attack may be a pretence for killing. A right to defend does not include a right 
to launch an offensive, particularly when the need to defend no longer 
survived.  
 
 The above position was highlighted in V. Subramani and Anr. vs. State 
of Tamil Nadu (2005 (10) SCC 358) and Salim and Ors. v. State of Haryana 
(SLP (Crl.) No.463 of 2008 disposed of on 11.8.2008.)  
 
 
 
25. Be that as it may, dehors the aspect of self defence and as discussed 

hereinbefore, it is held that the prosecution has failed to prove the charge 

against the accused, beyond reasonable doubt, as such, the accused Bishnu 

Basumatary, is acquitted of the charge u/s 302 IPC and set at liberty forthwith.  

 

26. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr. P.C. 

 

27. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 

365 Cr. P.C. 

 

The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 13th day of  November, 2015. 

 
Additional Sessions Judge No. 2, 

Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 
1. Witnesses for Prosecution  

 P.W. 1 : Dr Biswajit Hazarika 
  P.W. 2 : Sri Someswar Basumatary 

 P.W. 3 : Sri Aman Basumatary 
  P.W. 4 : Sri Bakaram Boro 

 P.W. 5 : SI Tankeswar Bhuyan  
  

2. Witnesses for Defence  : NIL 
3. Court Witnesses :  NIL 
4. Prosecution Exhibits: 
   Ext. 1 : Post Mortem Report 
   Ext. 2 : Seizure List  

  Ext. 3 : Inquest Report 
   Ext. 4 : GDE No. 417 dated 22.05.2015 was recorded by PW 5 
   Ext. 5 : Sketch Map  
   Ext. 6 : Dead body challan 
   Ext. 7 : FIR 
   Ext. 8 : Charge-sheet 
    

5. Defence Exhibits : NIL 
6. Material Exhibits:  
   Ext. 1: Bamboo stick (Lathi) 

 
 
 
 
 
 

Addl. Sessions Judge No.2 
Sonitpur, Tezpur 

 
 
 

  

 

 

 
 
 
 
 
 
 


